
TRANSFERRING REAL PROPERTY TO TRUSTS 

transferring property subject to a 
mortgage will mean that the bank 
is entitled to “call the loan” (i.e. 
require payment in full).  General-
ly, under the  Garn-St. Germain 
Act (the “Act”), a lender is pre-
vented from calling the loan where 
the borrower transfers a dwelling 
of fewer than five units into a trust. 
But, the Act will not provide pro-
tection to those transferring prop-
erty to an irrevocable trust where 
the borrower is not a beneficiary.  
Thus, it is possible that in certain 
circumstances the lender may call 
the loan.  However it is important 
to note that the Act should apply 
(and give protection to the Gran-
tor) where the property is trans-
ferred to an inter vivos, or lifetime, 
irrevocable trust in which the bor-
rower retains the right to live in 
the underlying property.  In other 
words, as long as an irrevocable 
trust, such as most trusts used in 
Medicaid planning, allows the bor-
rower to reside in the property, the 
lender cannot call the loan. It is 
imperative to obtain the permis-
sion of a lender prior to transfer-
ring property to any trust to which 
the Act does not apply to avoid the 
loan being called.  It is also very 
important that those considering 
transferring property subject to a 
mortgage first discuss this with  

     A trust is a great tool which cli-
ents can utilize to achieve a variety 
of different outcomes.  The decision 
about whether to create a revocable 
or irrevocable trust depends upon 
the client’s planning goals.  Clients 
who own real property have some 
additional factors to consider prior 
to transferring their property into a 
trust.  
    Firstly, if the property is a co-
operative apartment, it is crucial to 
obtain the permission of the corpo-
ration prior to transferring the apart-
ment/property into a trust.  Some co
-operatives do not allow transfers 
into any type of trust, whether revo-
cable or irrevocable. Other co-op 
boards that permit transfers of the 
co-op to trusts may wish to have the 
co-op attorney review the provi-
sions of the trust to insure that the 
corporation is fully protected.  
Therefore, when one transfers a co-
op apartment into a trust, there are 
often associated fees, e.g. closing 
costs, fees to the co-op attorney, etc.  
The individual should determine all 
of the anticipated expenses prior to 
deciding whether to transfer the co-
op into a trust. 
     Secondly, it is very important to 
know whether there is a mortgage 
on the property and whether the 
loan contains a “due on sale clause.”   
There are circumstances where 
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their attorney.  
    Another consideration that must  
be taken into account prior to trans-
ferring real property to a trust is 
whether or not there are any other 
liens on the property or restrictions 
that would affect the owner’s abil-
ity to transfer the property into a 
trust.  If so, such restrictions will 
need to be removed or renegotiated 
prior to the transfer.  
    Finally, individuals who own 
several properties in different states 
often create trusts to avoid the ne-
cessity of having to probate a will 
in multiple states once the owner 
passes away.  However, if one owns 
real property in another country, a 
U.S. attorney may not be aware of 
the ramifications of the transfer of 
property to a trust in that particular 
jurisdiction. For example, the trans-
fer may result in taxes of which 
U.S. attorneys may be unaware.  
Thus it may be necessary, together 
with the U.S.-based attorney, to 
consult an attorney from that coun-
try prior to the transfer.  
      Overall, an individual who is 
considering transferring real prop-
erty into a trust should consult with 
an attorney familiar with trusts who 
can counsel the individual regard-
ing the pros and cons and can pro-
vide the client with a cost/benefit 
analysis.  
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